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Finance and Constitution Committee 

18th Meeting, 2017 (Session 5), Wednesday 21 June 2017 

Brexit: Legislative Consent 

Purpose 

1. The Committee previously agreed to hold a series of evidence sessions
considering the implications of Brexit for the Scottish devolution settlement. The
second of these sessions takes place at this meeting and will involve the Committee
taking evidence from—

• Professor Alan Page, University of Dundee; and

• Professor Stephen Tierney, University of Edinburgh.

2. Both witnesses were invited to provide written submissions to the Committee
focussing on the role of the Sewel Convention in relation to the Great Repeal Bill and
any subsequent primary or secondary legislation. The submissions are attached at
annexe A.

Conclusion 

3. The Committee is invited to consider the attached submissions.

Committee Clerks 
June 2017 
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The Brexit legislative programme and the Sewel Convention 

Submission from Alan Page, Professor of Public Law, University of Dundee 

Introduction 

1. In R (on the application of Miller and another) v Secretary of State for Exiting the
European Union 1 the UK Supreme Court held that the UK Government was not
legally obliged to consult the Scottish Parliament, or the other devolved
legislatures, or to obtain their agreement before notifying the European Council of
the UK’s intention to withdraw from the European Union. It did so despite the
‘Sewel convention’, whereby the UK Parliament will not normally legislate with
regard to devolved matters without the Scottish Parliament’s consent, having
been put on a ‘statutory footing’ in implementation of the Smith Commission
agreement after the 2014 independence referendum.2 In writing the convention
into the Scotland Act, the Supreme Court said, the UK Parliament was not
seeking to convert it into a rule ‘which can be interpreted, let alone enforced, by
the courts; rather, it is recognising the convention for what it is, namely a political
convention, and is effectively declaring that it is a permanent feature of the
relevant devolution settlement.’3 While the convention had an important role in
facilitating harmonious relationships between the UK Parliament and the
devolved legislatures, the Supreme Court went on to say, the policing of its scope
and the manner of its operation were matters for politicians rather than judges.4

2. Much of the reaction to the Supreme Court’s judgment has been to the effect that
section 28(8) of Scotland Act 1998 - the statutory expression of the Sewel
convention - is not worth the paper it is written on. That is not a view I share. In
my view the convention remains no less politically binding than before. The
question of the Scottish Parliament’s consent to the legislative consequences of
Brexit has thus only been delayed, not settled, by the Supreme Court’s decision.

Westminster legislation ‘with regard to devolved matters’ 

3. The implications of the Sewel convention for the enactment of the Great Repeal
Bill and the estimated 10 to 15 other Bills that will make up the Brexit legislative
programme depend essentially upon its scope. The convention is unusual among
constitutional conventions in having been deliberately made as opposed to
having grown or developed through time. It takes its name from Lord Sewel,
Minister of State in the Scottish Office during the passage of the Scotland Bill in
1998, who said in the Bill’s Committee Stage in the House of Lords that the
Government expected ‘a convention to be established that Westminster would
not normally legislate with regard to devolved matters in Scotland without the

1 [2017] UKSC 5. 
2 Scotland Act 2016, s 2, inserting new s 28(8) in the Scotland Act 1998; Report of the Smith Commission for 
further devolution of powers to the Scottish Parliament (2014) para 22. The convention has also been put on a 
statutory footing by the Wales Act 2017 s 2.   
3 [2017] UKSC [148]. 
4 [2017] UKSC [151]. 
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consent of the Scottish Parliament’.5 It was then set out in the Memorandum of 
Understanding between the UK Government and the devolved administrations, 
which in its original form stated, employing the same formula as that used by 
Lord Sewel, that ‘the UK Government will proceed in accordance with the 
convention that the UK Parliament would not normally legislate with regard to 
devolved matters except with the agreement of the devolved legislature’.6  

4. As first stated no attempt was made to define what was meant by legislation ‘with
regard to devolved matters in Scotland’ to which the requirement of Scottish
parliamentary consent was to apply. In a Devolution Guidance Note (DGN 10) to
departments on handling legislation affecting Scotland, issued in December
1999, however, the UK Government identified three categories of provision in
Westminster Bills which should be treated as being as subject to the convention,
and hence as requiring the consent of the Scottish Parliament.7

5. The first category comprises provisions which are ‘for devolved purposes’. The
guidance draws a distinction between bills containing such provisions, and bills
which relate to reserved matters, but which also contain provisions that make
‘incidental or consequential’ changes to the law on non-reserved matters. In an
important gloss on the convention it excludes the latter from its scope, even
though it acknowledges the effects on non-reserved matters will in some cases
be significant (para 7). ‘The convention applies when legislation makes provision
specifically for a devolved purpose …; it does not bite when legislation deals with
devolved matters only incidentally to, or consequentially upon, provision made in
relation to a reserved matter’ (para 1).

6. The second category comprises provisions that alter the legislative competence
of the Scottish Parliament. Although there is nothing in law to prevent
Westminster from unilaterally altering the Scottish Parliament’s legislative
competence, the expectation was that any such changes would be made by
agreement. Under the Scotland Act the boundary between reserved and
devolved matters may be adjusted by Order in Council, which must be approved
in draft by the Scottish Parliament as well as by both Houses of Parliament.8 The
inclusion of Westminster legislation making such changes within the scope of the
convention thus secures the need for the Scottish Parliament's consent to
changes in its legislative competence, regardless of whether they are made by
primary or secondary legislation.

7. The third and final category comprises provisions altering the executive
competence of the Scottish Ministers. The expectation here too was that any
such changes would be effected by agreement: by means of an executive

5 HL Deb, Vol. 592, col 791, July 21, 1998. 
6 Memorandum of Understanding and Supplementary Agreements between the United Kingdom Government, 
the  Scottish Ministers, the Cabinet of the National Assembly for Wales and the Northern Ireland Executive 
Committee (CM 5240, 2001) para 13; the current version (October 2013, para 14) is identical. 
7 DGN 10, Post Devolution Primary Legislation Affecting Scotland para 4; Andrea Batey and Alan Page, 
‘Scotland’s other Parliament: Westminster legislation about devolved matters in Scotland since devolution’ 
(2002) Public Law 505-508. 
8 Scotland Act 1998, s 30(2). 
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devolution order under section 63 of the Act, which would require the approval of 
both Parliaments. The inclusion of primary legislation effecting such changes 
within the scope of the convention thus secures the need for the Scottish 
Parliament's consent to changes in the executive competence of the Scottish 
Ministers, regardless again of the legislative means by which they are effected. 

  
8. When the Sewel convention was put on a statutory footing by the Scotland Act 

2016, in implementation of the Smith Commission agreement, the same form of 
words was used as was used by Lord Sewel in first announcing the convention: 
‘But it is recognised that the Parliament of the United Kingdom will not normally 
legislate with regard to devolved matters without the consent of the Scottish 
Parliament.’9 Attempts were made to amend the Scotland Bill in the course of its 
parliamentary stages to make it clear that the convention extended to provisions 
altering the powers of the Scottish Parliament and the Scottish Ministers, as well 
as provisions for devolved purposes, but these were resisted by the Conservative 
Government, perhaps mindful of the difficulties to which the need to secure the 
Scottish Parliament’s consent might give rise in implementing its manifesto 
commitment to replace the Human Rights Act 1998 with a British Bill of Rights.  

 
9. The essential point, however, is that the convention, as first announced by Lord 

Sewel and subsequently amplified by DGN 10, remains unchanged. A convenient 
summary of it is provided by the Cabinet Office’s Guide to Making Legislation: ‘By 
convention, Parliament does not normally legislate without the consent of the 
Scottish Parliament on provisions which: are for a devolved purpose; vary the 
competence of the Scottish Ministers; or, vary the powers of the Scottish 
Parliament’.10  

 
The Sewel convention and the Great Repeal Bill  
 
10. Whether the Scottish Parliament’s consent is required to the Great Repeal Bill, 

adding what is in effect an additional stage to the legislative process, will depend 
on the terms in which the Bill is drafted, but the question of its consent will 
inevitably arise if it alters the Scottish Parliament’s legislative competence or the 
executive competence of the Scottish Ministers. In those circumstances, DGN 10 
states, the responsible Minister should say at the relevant Cabinet Committee 
‘whether he or she expects that the Scottish [Government] and Parliament will 
agree to any such provisions’ (para 6). Acknowledging that the Bill as drafted is 
likely to require the Scottish Parliament’s consent, the Secretary of State for 
Scotland has been reported as saying: ‘given that the Great Repeal Bill will 
impact on the responsibilities of the Scottish Parliament and the responsibilities of 
Scottish Ministers then it’s fair to anticipate that it would be the subject of a 
legislative consent process’.11   

 
11. Should the UK Government decide for whatever reason not to proceed in 

accordance with the Sewel convention, which must be less likely now than before 

9 Scotland Act 2016, s 2.  
10 Cabinet Office, Guide to Making Legislation (April 2017) para 15.18. 
11 The Times 27 January 2017. 
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the General Election, it would still be open to the Scottish Government to lodge a 
legislative consent memorandum. It would then fall to the Presiding Officer to 
decide whether the Bill is a ‘relevant Bill’ for the purposes of the Parliament’s 
legislative consent procedure.12 If the Scottish Government lodged a legislative 
consent memorandum and the Presiding Officer decided that the Bill was not a 
relevant Bill that would be an end of the matter – so far as the legislative consent 
procedure is concerned: when the Presiding Officer decided that the UK 
Government’s Trade Union Bill was not a ‘relevant Bill’13other means were used 
to express the Parliament’s opposition to the Bill. If, however, the Presiding 
Officer decided it was a relevant Bill the possibility cannot be ruled out that the 
Parliament would withhold its consent.  

 
Other Bills in the Brexit legislative programme 

12. Whether the issue of legislative consent will be joined over the Great Repeal Bill 
remains to be seen. Much will depend, one suspects, on how far the Bill goes in 
altering the Scottish Parliament’s legislative competence and the executive 
competence of the Scottish Ministers.  If all it does is relieve the Scottish 
Parliament and the Scottish Ministers of the obligation to act compatibly with EU 
law, and confer power on the Scottish Ministers to ‘correct’ EU-derived law in the 
devolved areas, the casual observer may have difficulty in seeing what exactly 
the complaint is about.   
 

13. When it comes to the other Bills in the Brexit legislative programme, however, 
some of which will relate to devolved matters such as agriculture and fisheries, 
the issue will be unavoidable; at some point in the programme the need to alter 
Scottish Parliament’s legislative competence and the executive competence of 
the Scottish Ministers will need to be squarely faced.  

 
14. The UK Government’s preference, I assume, will be to proceed on the basis of 

agreement. Whether an agreement can be reached sufficient to secure the 
Scottish Parliament’s consent - to those Bills and to the Great Repeal Bill - will be 
the crucial question. What is clear, however, is that the Scottish Parliament 
cannot by withholding its consent prevent the Great Repeal Bill or any other Bill in 
the Brexit legislative programme from becoming law.14  
 

Secondary legislation  
 
15. The Great Repeal Bill will give the devolved administrations a power to ‘correct’ 

devolved legislation that will no longer operate appropriately once the UK has left 
the EU, in line with the power assumed by UK Ministers.15 What is not clear from 
the Great Repeal Bill White Paper is whether this power will be exercisable by UK 
Ministers concurrently with their Scottish counterparts, as is currently the case 

12 Chapter 9B 
13 Presiding Officer’s letter to Roseanna Cunningham on the UK Trade Union Bill, 10 December 2015. 
14 Scotland Act 1998, s 28(7).  
15 Department for Exiting the European Union, Legislating for the United Kingdom’s withdrawal from the 
European Union (Cm 9446, 2017) para 3.6. 
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with the transposition of EU obligations in the devolved areas.16 An advantage of 
the power being so exercisable is that it would allow the Scottish Ministers the 
option of relying on GB or UK subordinate legislation in ‘correcting’ EU-derived 
law in the devolved areas - an option that will have considerable attractions given 
the Scottish Administration’s limited legal resources and the fact that the Scottish 
Ministers will not be correcting anything their UK counterparts will not be 
correcting.   
 

16.  A further question that will then arise is that of Scottish parliamentary control 
over such legislation. At the moment there is no requirement of the Scottish 
Parliament’s consent to UK subordinate legislation transposing EU obligations 
in the devolved areas; nor is the Parliament routinely informed of such 
legislation.17 The Scottish Parliament – as opposed to the Scottish 
Government - could thus find itself with no oversight over the correction of EU-
derived law in the devolved areas, unless steps are taken to give it a role in the 
process. In its submission to the Smith Commission, the Scottish Government 
argued that:  

 
‘Statutory underpinning should be given to the convention that the UK 
Parliament will not legislate on devolved matters, or alter the powers or 
duties of the Scottish Parliament or Government, without the express 
consent of the Scottish Parliament. This should extend to formal 
scrutiny by the Scottish Parliament of any UK secondary legislation 
containing provision falling within devolved competence.’18  

 
It is unlikely, taking up the suggestion in the second sentence, that the Sewel 
convention will be extended beyond its present limits by statute, attempts to 
secure a fuller definition of the convention in the Scotland Act 2016 having 
failed. Even if that were to be a possibility it would not in my view constitute the 
best or most appropriate way forward. The better and more appropriate course, 
in my view, which would leave the Sewel convention unaltered, would be to 
make the exercise of subordinate law making powers in the devolved areas 
subject to parliamentary procedures in both the UK and Scottish Parliaments, 
models for which are to be found in Schedule 7 to the Scotland Act 1998. 
 
Alan Page  
11 June 2017 

 
  

16 Scotland Act 1998, s 57(1). 
17 Alan Page, Constitutional Law of Scotland (W Green, Thomson Reuters 2015) 20.18. 
18 Scottish Government, More Powers for the Scottish Parliament (October 2014) p 30 
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The Great Repeal Bill, Devolved Powers and the Sewel Convention19 

Stephen Tierney 

Biography 

Stephen Tierney is Professor of Constitutional Theory in the School of Law, 
University of Edinburgh and Director of the Edinburgh Centre for Constitutional Law. 
He is also Vice Dean of the Law School. Among other roles, he is co-editor of the UK 
Constitutional Law blog; Legal Adviser to the House of Lords Constitution 
Committee; and served as constitutional adviser to the Scottish Parliament’s 
Referendum (Scotland) Bill Committee in 2013-14. 

Preface 

The Brexit referendum has served to exacerbate tensions within the territorial 
constitution. In this paper I  reflect upon the role the Scottish Parliament might play 
both in the passage of the Great Repeal Bill and in its aftermath, as the UK moves 
towards Brexit. My remarks are somewhat contingent given the outcome of the 
recent General Election which leaves the political situation volatile.  

Introduction  

1. We anticipate early publication of the ‘Great Repeal Bill’ (the GRB). The task 
of this bill is a massive one, as acknowledged by the UK Government White 
Paper (The Great Repeal Bill: White Paper) published on 30 March 2017.20  

 
2. The White Paper cites research suggesting that over 12,000 EU regulations 

are currently in force and that around 7,900 statutory instruments have been 
used to implement EU legislation, not including statutory instruments made by 
the devolved administrations.21 It is inevitable that the GRB will delegate 
extensive legislative powers to ministers. It is for all of the parliaments of the 
UK, including the Scottish Parliament, to seek to ensure proper scrutiny of the 
powers used to repeal or reincorporate this vast body of law into the law of 
the UK and/or that of the devolved territories.  
 

3. It is also vital that full account is taken of the territorial dimension of the UK’s 
constitution. It is essential that the devolved legislatures play a full part in 
determining which matters returning from Brussels ought to be devolved, in 
reaching practical agreements across the UK on the management of Brexit, 
and in calling executive power to account. 
 

Devolved consent to the ‘Great Repeal Bill’ itself 

4. It seems inevitable that the GRB will ‘affect’ devolved matters, and that, by 
the Sewel convention, the Bill will require the passage of legislative consent 
motions (LCMs) by the respective devolved legislatures. The UK Government 

19 This note draws upon a longer academic paper I am writing with Professor Mark Elliott of the University of 
Cambridge. 
20 https://www.gov.uk/government/publications/the-great-repeal-bill-white-paper 
21 White Paper, para 2.6. 
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has publicly suggested that it will consult the devolved administrations in 
relation to the Great Repeal Bill22 and it has made a commitment to work with 
the devolved administrations throughout the Brexit process.23 So far, 
however, it has not committed to seeking LCMs in relation to the GRB.  
 

5. There is an argument that the Sewel convention does not apply to the Great 
Repeal Bill. This is to the effect that it is EU law that limits devolved 
competence, not the European Communities Act 1972. EU law would no 
longer apply by virtue of leaving the EU not because of the GRB. This 
however seems somewhat implausible. As the Supreme Court acknowledged 
in the Miller24 case last year, EU law only has effect due to the ECA. It seems 
very difficult to argue, even in a very narrow technical sense, that repeal of 
the ECA would not ‘affect’ devolved matters: the termination of the UK’s 
obligations under the EU Treaties and repeal of the ECA will in substance be 
one and the same process.  
 

6. It is also very possible that the Bill will remove from the devolved legislatures, 
whether expressly or by implication, the obligation not to act incompatibly with 
EU law.25 This will also affect the scope of devolved powers, leaving to the 
devolved administrations the capacity to act in areas where the devolution 
legislation currently restricts them. As the White Paper states, it is the 
expectation of the Government ‘that the outcome of this process will be a 
significant increase in the decision making power of each devolved 
administration.’26 Also, given that so many areas of EU law are also areas of 
devolved competence, it is likely that laws that have been made by the 
devolved legislatures in order to incorporate EU law will also be changed by 
the Great Repeal Act or by powers created under it. The UK Government 
proposes that the GRB will give the devolved ministers ‘a power to amend 
devolved legislation to correct law that will no longer operate appropriately, in 
line with the power we propose should be held by UK ministers.’27  
 

7. For all of these reasons it would appear that, for the purposes of the Sewel 
convention, the GRB will affect devolved matters.  
 

8. However, even if, as a matter of convention, the consent of the devolved 
legislatures to passage of the GRB will be required, the Supreme Court held 
in Miller that the Sewel convention operates only as ‘a political constraint on 

22 “Mundell: Holyrood to be consulted on Great Repeal Bill,” BBC News, 26 January 2017. The Scottish 
Government is of the view that the GRB requires an LCM: Scottish Government, Scotland’s Place in Europe 
(December 2016) para 176. For a similar view by the Welsh Government, see Welsh Government and Plaid 
Cymru, Securing Wales’ Future (January 2017) p28. 
23 David Davies MP, HC Deb 24 January 2017 c162. 
24 R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting the European 
Union [2017] UKSC 5. 
25 Scotland Act 1998, s29(2)(d); Northern Ireland Act 1998, s6(2)(d); Government of Wales Act 2006, 
s108(6)(c). 
26 White Paper, 4.5 
27 White Paper, 4.6. Westminster’s legal power to legislate in devolved areas is specifically provided for in the 
devolution statutes: Scotland Act 1998, s28(7), Government of Wales Act 2006, s107(5), Northern Ireland Act 
1998, s5(6). 
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the activity of the UK Parliament’, and that while it plays an important role in 
the operation of the UK constitution, ‘the policing of its scope and operation is 
not within the constitutional remit of the courts’. This emphasises that the UK 
Parliament can pass the GRB without such consent. The existence of the 
Sewel convention however suggests that while it can do so legally, it is 
questionable whether or not it can do so constitutionally. 
 

Devolved consent to the exercise of powers granted by the ‘Great Repeal Bill’ 

9. Will delegated powers given to UK ministers by the Bill be used by them in a 
way that affects devolved matters?  
 

10. It would seem inevitable that this will be the case, particularly since many of 
the areas returning to domestic jurisdiction fall across the boundary between 
devolved and reserved competences. This complexity is exacerbated by the 
different powers enjoyed by the three devolved territories and by the ways in 
which those powers have recently been extended by the Scotland Act 2016 
and Wales Act 2017. It also seems likely that ministers will seek to make 
instruments that cross the boundary into devolved areas in the interest of 
promoting coherence across the UK. As the White Paper states: ‘it will be 
important to ensure that stability and certainty is not compromised, and that 
the effective functioning of the UK single market is maintained.’28 
 

11. If this is the case, will consent of the relevant devolved legislature(s) be 
sought by the UK Parliament for these measures? On the one hand, the 
Sewel convention does not apply to delegated legislation, so consent is 
certainly not required by constitutional convention. But delegated powers 
under the Act could be used to affect areas of substantial policy significance 
that may have considerable consequences in practice for the effective use of 
powers by the devolved legislatures. As such, it would seem that respect for 
the principles that underpin devolution would require, as a matter of 
constitutional principle, consent or at least advance notice and discussion.  
 

How might the consent of the Scottish Parliament be secured for the exercise 
of delegated powers under the Great Repeal Bill? 

12. Order-making powers already exist in law, the operation of which require 
coordination between the UK Parliament and the devolved legislatures. It is 
possible that delegated powers could be established by the GRB that build in 
joint consent by the devolved legislatures when the matters at stake straddle 
the boundary between devolved and reserved matters. 
 

13. For example, schedule 7 of the Scotland Act 1998 contains a range of options 
for order-making powers and three of these provide for a joint role for the UK 
and Scottish Parliaments:  
• “Type A” requires affirmative consent of both Parliaments 
• “Type F” and “Type H” require only negative consent 

28 White Paper, 4.3. 
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14. The GRB could, for example, make a distinction between matters which the 
boundary between devolved and reserved matters but which are technical in 
nature and those that are more substantive. Where the matter is designated 
as technical, then a procedure like Type F or H could be used; for an issue 
designated as a substantive change in the law, Type A could be applied as it 
is at present for orders under s.30 which vary the list of reservations set out in 
Schedule 5 or for the transfer of additional functions under section 63. 
Indeed, section 63 is instructive since it offers flexibility. As well as allowing 
these powers to be exercised by Scottish ministers instead of UK ministers, 
the section also offers the alternative possibilities that these functions can 
continue to be exercised concurrently by the two governments or by UK 
ministers only with the agreement of, or after consultation with, the Scottish 
Ministers.  
 

15. It is also possible for the GRB to make provision for processes of devolved 
consent. For example, any duty on government ministers to make a statement 
or publish an explanatory memorandum with each piece of draft delegated 
legislation explaining what it is doing and why delegated rather than primary 
legislation is being used, could also include a requirement to address whether 
the measure would affect devolved matters and if so whether and how 
consent might be effected through schedule 7-type processes.  
 

Intergovernmental relations 

16. The UK Government and devolved governments met on 24 October 2016. In 
a Communiqué issued after the meeting,29 the heads of government agreed 
to take forward multilateral engagement through a new Joint Ministerial 
Committee on EU Negotiations, to be known as JMC(EN). Its terms of 
reference are to work together collaboratively in EU negotiations.  
 

17. In the White Paper the Government appreciates the need for 
intergovernmental agreement in arriving at and moving on from a common 
framework: 
 

‘we will begin intensive discussions with the devolved administrations to 
identify where common frameworks need to be retained in the future, what 
these should be, and where common frameworks covering the UK are not 
necessary. Whilst these discussions are taking place with devolved 
administrations we will seek to minimise any changes to these frameworks. 
We will work closely with the devolved administrations to deliver an approach 
that works for the whole and each part of the UK.’30  

18. There is an imperative need for discussion and agreement between the UK’s 
various governments and administrations on a range of matters including the 
extent of delegated powers to be included in the Bill, whether it is intended 
that UK ministers will be able to use these in devolved areas, whether and 

29 Joint Ministerial Committee communiqué: 24 October 2016, available at 
https://www.gov.uk/government/publications/joint-ministerial-committee-communique-24-october-2016 
30 White Paper, 4.4. 
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how powers should be extended to devolved ministers, how to coordinate the 
use of powers under the Bill by the different administrations with the goal 
being a coherent approach to the UK single market, and how best to ensure 
that the devolved legislatures use their powers under the devolution statutes 
to legislate in relation to devolved matters in a way that coordinates within a 
wider UK approach.  
 

19. Intergovernmental relations will also be key to ensuring that powers returning 
from Brussels are appropriately allocated to reserved or devolved 
competence, and hence that legislation relating to devolved areas is passed 
consensually. The operation of executive cooperation might to some extent 
compensate for the use of wide delegated powers that affect devolved 
matters. 
 

20. The Law Society of Scotland in evidence before the Constitution Committee, 
suggested that where circumstances require the UK Government to make 
subordinate legislation to deal with EU legal issues that falls within the 
competence of the devolved institutions, “[a]t the least discussions should 
take place at the Joint Ministerial Council and agreement reached on the 
terms of such UK delegated legislation. Following on such a Ministerial 
agreement this legislation should be laid in each of the devolved legislatures 
for information only.”31  
 

21. The level of discussion proposed by the Law Society of Scotland is imperative 
not only in order to reflect conventions surrounding devolution, but in order to 
coordinate an approach to Brexit that works for the whole UK.  
 

Inter-parliamentary relations 

22. Another crucial issue, given that extensive delegated powers are likely to be 
used not only by the UK Government but also by the devolved legislatures, is 
inter-parliamentary cooperation and coordination of scrutiny functions. 
Relevant Scottish Parliament committees should, in my view, explore the 
possibilities for closer exchange of information and expertise with UK 
Parliament committees and those of the other devolved legislatures, in order 
to avoid duplication of effort and to try to find common principles that will help 
assert the vital role of parliamentarians in controlling the vast expansion in 
executive power which Brexit would seem to presage. 

31 Written evidence from The Law Society of Scotland (LEG0046). On 27 October 2016 Secretary of State for 
Scotland, David Mundell, gave a commitment to close intergovernmental relations on the issue of legal change 
during Brexit in evidence to the Scottish Parliament’s Culture, Tourism, Europe and External Relations 
Committee. 
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Finance and Constitution Committee 

18th Meeting, 2017 (Session 4), Wednesday 21 June 2017 

Subordinate Legislation: Land and Buildings Transaction Tax (Additional 
Amount-Second Homes Main Residence Relief) (Scotland) Order 2017 [draft] 

Introduction 

1. The purpose of this paper is to set out background and procedural information
for the Committee’s consideration of the following statutory instrument (“the Order”)
relating to the Land and Buildings Transaction Tax (Scotland) Act 2013—

• Land and Buildings Transaction Tax (Additional Amount-Second Homes Main
Residence Relief) (Scotland) Order 2017 [draft]

2. The Order is accompanied by a Policy Note which is attached at Annexe A.

3. In advance of formal consideration of the Order, the Committee will take
evidence from the Cabinet Secretary for Finance and the Constitution before he
moves motion S5M-05994—

“That the Finance and Constitution Committee recommends that the Land and 
Buildings Transaction Tax (Additional Amount-Second Homes Main 
Residence Relief) (Scotland) Order 2017 [draft] be approved.” 

The Order 

4. The Order seeks to amend the Land and Buildings Transaction Tax (Scotland) 
Act 2013 as amended by the Land and Buildings Transaction Tax (Amendment)
(Scotland) Act 2016. The 2016 Act introduced a 3% surcharge on the purchase of 
additional properties for £40,000 or more (the “Additional Dwelling 
Supplement” (ADS)).

5. The policy note states that the policy objective of the legislation was that 
“married couples, those in a civil partnership and cohabitants (those living as if a 
married couple) are treated for the purposes of ADS as one economic unit” in order 
to address the risk of properties being moved between individuals for the purposes 
of tax avoidance. It further states that the policy intention was that the ADS could be 
reclaimed “when a main residence is being replaced and the sale of the former main 
residence happens within 18 months of the purchase of the new one.

6. However, the policy note states that “the legislation as currently drafted does 
not give full effect to this policy intention. It has emerged that the ADS 
legislation has been too tightly drawn in certain specific circumstances,” i.e. where 
the title of the former main residence was in the sole name of one of the couple and 
they then jointly bought a new main residence prior to selling the former one.

7. In short, the policy note explains that “the couple is being treated as one 
economic unit when determining if the ADS applies, but not when it comes to 
determining whether ADS should be repaid.” 
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Scrutiny Procedure 

8. The Order was laid on 19 May and is subject to the affirmative procedure.  

9. The Delegated Powers and Law Reform Committee considered the Order on 6 
June and determined that it did not need to draw the instrument to the attention of 
the Parliament. 

10. During formal consideration of the Cabinet Secretary’s motion, Standing Orders 
provide that only the Cabinet Secretary and members may participate in the debate. 
In order to inform the Committee’s consideration of the motion, there will therefore be 
an opportunity to take evidence on the Order from the Cabinet Secretary and his 
officials before moving to formal consideration of the motion. 

11. The date on which the Committee is required to report is 27 June. Once the 
Committee has considered and reported on the Order the Parliament will be invited 
to consider a further Scottish Government motion seeking its approval of the Order. 

 
 

Committee Clerks 
June 2017 
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POLICY NOTE 
  

THE LAND AND BUILDINGS TRANSACTION TAX (ADDITIONAL AMOUNT – 
SECOND HOMES MAIN RESIDENCE RELIEF) (SCOTLAND) ORDER 2017 

  
SSI 2017/ 

  
The above instrument was made in exercise of the powers conferred by paragraph 
19(3)(a) of Schedule 2A and section 68(2)(ja) of the Land and Buildings Transaction 
Tax (Scotland) Act 2013 (“the 2013 Act”).  This instrument is subject to affirmative 
resolution procedure. 
  
Policy Objectives  
  
For the purposes of the land and buildings transaction tax (LBTT) additional dwelling 
supplement (ADS) legislation – which commenced on 1 April 2016 -  the policy 
objective is that married couples, those in a civil partnership and cohabitants (those 
living as if a married couple) are treated for the purposes of the ADS as one 
economic unit.  This is to address the risk of properties being moved between 
individuals for the purposes of tax avoidance. 
 
Additionally, the policy intention is that ADS can be reclaimed when a main 
residence is being replaced and the sale of the former main residence happens 
within 18 months of the purchase of what becomes the current main residence.  
“Replacing” in the context of the ADS legislation means selling the previous main 
residence and buying a new main residence. 
 
It is necessary to bring forward an amending instrument as the legislation as 
currently drafted does not give full effect to this policy intention.  It has emerged that 
the ADS legislation has been too tightly drawn in certain specific circumstances -  - 
i.e. where: 
 

• the title to the former main residence is in the sole name of one of the married 
couple, civil partnership, cohabitants who both live in the property; and 

• the couple then jointly buy a new main residence prior to selling their current 
main residence. 

 
An ADS liability arises as two dwellings are owned at the end of the effective date 
(usually the point when the funds are transferred and the keys are handed over).  If 
the couple then sell their former main residence within 18 months of the joint 
purchase of their current main residence, the legislation – as currently drafted -  does 
not allow Revenue Scotland to repay the ADS paid. This is because the couple 
cannot meet the requirement that both must have replaced their main residence.  As 
one member of the couple is not on the title deeds to the former main residence, 
they cannot be said to have “sold” and then bought a main residence. The couple is 
being treated as one economic unit when determining if the ADS applies, but not 
when it comes to determining whether ADS should be repaid. This position does not 
support the Scottish Government’s policy intention. 
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Consultation  
 
There is no statutory requirement to consult on this instrument.  The Scottish 
Government  does however acknowledge the importance of the consultation process 
in providing stakeholders and other interested parties with an opportunity to input 
into the policy making process. The Scottish Government has liaised with Revenue 
Scotland.  Exceptionally, on this occasion, the Scottish Government has not publicly 
consulted on a draft instrument.  The rationale for this is: (i) the amending instrument 
is dealing with the sole issue of delivering the Scottish Government’s policy intention 
at the time the primary legislation – The Land and Buildings Transaction Tax 
(Amendment) (Scotland) Act 2016 commenced on 1 April 2016; and (ii) as the 
Scottish Ministers have no powers to apply this instrument retrospectively the 
Scottish Government wishes to bring forward an amending instrument as soon as 
practical to resolve this situation for taxpayers who find themselves in this position 
going forward.  
 
Impact Assessments 
  
This amending instrument’s purpose is to ensure the legislative framework reflects 
the Scottish Government’s intended policy position.  The Scottish Government does 
not consider this instrument adversely impacts on the equality agenda.   
  
Financial Effects  
  
This amending instrument has no financial effect on the Scottish Government, local 
government or on business.  The instrument will add to the administrative work 
undertaken by Revenue Scotland in relation to the operation of the Land and 
Buildings Transaction Tax 
  
 
 
 
Scottish Government 
Finance Directorate 
  
May 2017 
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